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This case was commenced by Petitioners Richard and Sandra Albright filing
an Emergency Petition for Special

Injunction. This Court granted said petition,

Petitioners'posted a $1,000 bond, and onNovember 18, 2009 ahearing was held
before this Court as to whether a Preliminary Injunction should be issued.
Petitioners and Respondent Newton Townshipr by and through their counsel
have provided the Court with Post Hearing

Briefs. We now consider the matter ripe

for disposition. with that in mind, we submit the following.

II. FINDING OF FACT:
The findings of facts in this case as determined by the Court are supported
by the credible, probative and relevant evidence established during the hearing and
the submissions of the parties, and accepted as true by the Court.

' Respondent Linda Lombardo, pro

se, choose

to not submit a post hearing brief to the Couil.

1.

In September of 1990, Newton Township (Township) approved final
plans for the subdivision of Phase

II (Plan) of the Summit Lake

Acres Development (Development). N.T. I I / I 8/09, at p. I 0.
2.

The Plan was duly recorded and filed of record in the Lackawanna

County Recorder of Deeds Office on September 13, 1990 at Map
Book 64', pages 1209 and 1210. N.T. I I/18/09, at pp. 8-12
3.

Phase

II of the Development consisted of approximately forty two

(42) residential lots for development as single family dwelling units.
Exhibit P-2, Phase II Plans,
4.

The approved Plan incorporated a note stating "Lot Number 508
be combined with Lot Number 50A." Exhibit P-2, Phase

N.T. 1 1/18/09, at p.
5.

1

II Plans,

1.

The approved Plan incorporated a note stating the minimum lot size
required is 40,000 square feet (s.f.). Exhibit P-2,Phase

6.

will

II Plans.

At the time the Plan was prepared, approved and filed, the developers
owned Lot 508 but the developers did not own Lot 50A. N.T.
I I/18/09, atp. 62.

7.

At the time the Plan was prepared, approved and filed, the
developers, as owners of Lot 508, made an unambiguous decision to

restrict development on Lot 508. Such unambiguous decision was
expressed in two different unambiguous ways. First, the note on the
Phase

II subdivision plan that "Lot Number 50B will be combined

with Lot Number 50A", and second the note that the minimum lot
size required for the Development would be 40,000 s.f.

8. During

Phase

I of the Development, Lot 50A was sold to athird

party. N.T. I I/18/09, atp.62.

9.

Petitioners relied upon the notes contained in the Phase
plan, when purchasing Lot
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1

II subdivision

in Phase II of the development. N. L

I I/18/09, at pp, 12-13.
10. Due to the notes in the Phase

II subdivision plan, Petitioners received

the benefit of having larger homes and lot sizes in the Development.
I I . Phase I and Phase

II of the Development were developed/constructed

at different points of time and have different conditions/restrictions

on development. N.T. I l/18/09, atp.7.

12. Phase I and Phase II are extremely close in proximity.N.T. I1/18/09,
at p. 52.
13. Petitioners'property is located in Phase

II, but directly across the

street from Petitioner are lots located in Phase

I.

Exhibit P-2. Phase

II Plans.
14. Respondent Lombardo purchased Lot 50B in the spring

of 2009,

prior to which it was under the ownership of the developer of the
Development. N.T. I I / I 8/09, at p. 62.
15. The deed which conveyed Lot 508 to Respondent Lombardo

contained referenced the recording of the Phase

II subdivision

plan.

Aprit

19, 2009 Deed attached

to Respondent Newton Township's

Proposed Findings of Fact, Conclusions of Law and Legal Argument.
16. Lot 50B is approximately '/z acre, which is less than 40,000 square

feet. N.T. I I / I 8/09, at PP. 34-35
17. Neither Lots

.

50A or 50B meet the minimum lot size of 40,000 s.f.

The Combined square footage of Lots 50A and 508 is 45,071,95 s.f.

N.T. I l/18/09, atp. 12.
18. On December 5,2A07, the Township Board of Supervisors rendered
a decision

finding Lot 508 was "grandfathered" in under the prior

ordinances, and could be built on as at/z acre lot. N. T. I I/18/09, atp22.
19. The Township sent a letter dated March 12,2008,

notiffing

Respondent Lombardo of their decision finding Lot 508 as a

buildable t/z acrelot. N.T. I I/18/09, atp.23,
20. In reliance upon the March 12,2008 letter Respondent Lombardo
purchased Lot 508, and was issued a building permit on November

9,2009 to construct a home on Lot 508. N.T. 1l/18/09, atp.37.
21. Once Petitioners observed construction activity on Lot 508, they

initiated this equity action. N.T, 11118109 at p. 30.

III. LEGAL ISSUES:
Respondent Newton Township's raises four (4) defenses to Petitioners'

request for injunctive

relief. These are l) lack ofjurisdiction by this Court because

Petitioners failed to appeal the issuance of the building permit to the Zoning

Hearing Board, Z)Iack ofjwisdiction by this Court because Petitioners failed to
appeal the Board of Supervisors' December 5,2007 decision, 3) the language

sontained within the Phase

II subdivision

plans is insufficient to create a restrictive

covenant on Lot 508, and 4) Petitionerso emergency petition should be baned by the

doctrine of laches.
Respondent Newton Township's challenges to the jurisdiction of this Court
are in contradiction to Pennsylvania case

law. It is their contention that Petitioners

should have filed an appeal from the Board of Supervisors' December 5,2007
decision or appeal the issuance of the building permit to the ZoningHearing Board.
Respondent's arguments are only. valid
contained in the Phase

if this Court soncludes that the notes

II subdivision plan are deemed

not to be restrictive covenants

running with the land. Landowners may properly invoke the court's equity

jurisdiction to enforce restrictive covenants. Perrige v. Horning,654 A.zd 1183,
1

I 86-7 (Pa.Super.,

1

995)(landowners could enforce by injunction certain

unambiguous notes in a subdivision plan).

Further, if we were to accept Respondent Newton Township's allegations
that Petitioners should have appealed the Board of Supervisor's December 5, 2007
decision and the issuance of the building permit, then we must also accept the

position that the original developers of the Development should have appealed the

original approval by the Township of the Phase II Plan with the two unambiguous
conditions noted on the map. No appeal of the original approval of the development
was taken, and thus the original developers would have waived their right to

appeal2. This failure to appeal the two original unambiguous conditions moots the
December 5, 2007 decision of the Township's Board of Supervisors and their
argument removing jurisdiction of this case from the Court.
Therefore, this issue was properly brought before this Court and this Court
has subject matter jurisdiction over the determination of what these unambiguous
notes legally mean. This Court must determine whether or not the conditions/notes

contained in the Phase
land, and

II subdivision plan are restrictive

covenants running with the

if they are restrictive covenants then whether an injunction should

be

issued to enforce said covenants.

Respondent Newton Township's assertion of the defense of laches is also

without merit, It is the opinion of this Court that until such time as Respondent
Linda Lombardo began the process of building a home on Lot 508, Petitioners'
awareness of their need for equitable relief or an injunction did not arise. As

Petitioners' promptly filed this suit once constnrction began on Lot 508, the
defenses of laches is not applicable3.

Further, the doctrine of unclean hands could bar Respondent Newton
Township from prevailing on the defense of laches. A party seeking equitable relief
must have clean hands; any

willful act concerning the

cause of action which

rightfully can be said to transgress equitable standards of conduct is a sufficient
cause for closing the doors of a court of equity to one tainted with inequitableness.

' "lt

is well established that a municipality may attach conditions to a subdivision approval, so long
the applicant accepts the conditions. (ci(ation omitted). It is equally well established that
acceptance of conditions imposed on a subdivision constitutes a waiver of future challenges to those
conditions ." ln re Busilt, T 59 A.2d 417 , 421 (Pa.Cmwlth.,2000).
as

3

In order to establish laches, a respondent must establish l) a delay arising from the complaining
party's failure to exercise due diligence, and 2) prejudice to the respondent resulting from ths delay.
White v. Township of Upper St. Clair, 968 A.2d 806 (Pa.Cmwlth.,2009).

Penn Square Genersl Corp. v. Count.uJ)f I.ancaster,936 A,2d 185

(Pa.Cmwlth.,2007). Because laches is an equitable remedy, party asserting laches
must come before the court with clean hands.
coultt-v Children

&

Mrkichv. W.C.A.B. (Allegheny

YQlth S_eryjces), 801 A.2d 668 (Pa.Cmwlth.,2002).

Respondent Newton Township has shown no prejudice resulting from the

delay, and Respondent Lombardo has filed no memorandum asserting the defense

of

laches. Because prejudice has not been shown by either party, we find that the
defense of laches is inapplicable and mertless.

Therefore, the issues before the Court are: I ) whether there are restrictive
covenants which run with the landa, and 2)

if there are restrictive

covenants which

run with the land, whether a preliminary injunction should be granted to enforce the
restrictive covenants?

IV.

LEGAL ANAYLSIS:

Black's Law Dictionary defines a restrictive covenant as "a private agreement,
usu. in a deed or lease, that restricts the use or occupancy of real property, esp. by

specifying lot sizes, building lines, architectural styles, and the uses to which the
property may be put." Covenant (8tn ed. 2004), see also Doltlestown Tp. v. Teeling,
635 A.zd 657,661 (Pa.Cmwlth.,l993). A covenant running with the land is defined
as "a covenant that, besause

it relates to the land, binds successor grantees

indefinitely. The land cannot be conveyed without the covenant." Black's Law
DJctionar.u-, Covenanr (8th ed. 2004), See also Dqtlestown Supra.

4

Lot 508 in the development known as Phase II of the Summit Lake Acres development in Newton

Townsh ip, Pennsylvania.

A covenant requires a promise found in a conveyance. Morning CalL Inc.

v.

Bell Atlantic-Pennsltlvonia, Inc.,76l A.Zd 1 39, 142 (Pa.Super.,2000). Covenants
that run with the land are personally binding on the current holder, as well as any

future successors in

title. Treasure_Lake Propertv Qwners A,ss'n, Inc. v..Mqter,832

A.zd 477, 482 (Pa.Super.,2003). No formal or specific technical language is
required to set forth a covenant running with the land, nor is it required that the
covenant be expressed as such. Logston v. P.enndale. Inc., 394 Pa.Super . 393, 399-

400, 576 A.2d 59, 61 - 62 (Pa.Super.,1990).

"lt

is a fundamental rule of contract interpretation that the intention of the

parties at the time of contract govems and that such intent must be ascertained from
the entire instrument. This same principle of contract law is equally applicable to the

interpretation of restrictive covenants. In order to ascertain the intentions of the
parties, restrictive covenants must be construed in light of: (1) their language; (2)
the nature of their subject matter; (3) the apparent object or purpose of the parties;
and (4) the circumstances or conditions surrounding their execution." Vgrnon Tp.
Volun_teer

Fife Dept., Inc, v. Connof, 855 A.zd 873,879 (Pa.,200a)(internal

citations omitted). Land use restrictions must be strictly construed and will not be
expanded by implication. Buck

Hill Falls

Co. v. Cli.{ford Press,79l A.2d 392,

397 (Pa.Super,,2002).

Notes in a subdivision plan create an enforceable restrictive covenant

limiting lot size. Ballardu.,Hgppg, 589 A,zd266 (1991). Conditions contained in
plan notes in a recorded subdivision plan are enforceable even if the conditions are

not specifically set forth in the deeds conveying the lots created by the subdivision.
Doylestown, Supra 635 A.2d at 661.

It is the conclusion of this Court that the notess on the Phase II subdivision
plan are clear and unambiguous. The first note states "Lot Number 508 will be
combined with LotNumber 50A". This statement is clear in its direction of what

will be done, and

unambiguous in that it does not attach restrietions or terms on how

or when this action must be taken. The second note states all lots will be a

minimum of 40,000 s.f.. This too is clear in that it is a short direct statement, and
unambiguous because there are no exceptions to the note.
Further, these notes were added to the plan so that the Developer could
receive final approval of the Development from the Township. These notes restrict
the lot size and mandate t'wo (2) lots be combined. Read together in light of their
purpose

it is clear that in order for Lot 50A or 50B to be developed, they

be combined into a single

lot.

needed to

These notes became conditions or prerequisites to

final approval of the subdivision plan. "It is well established that

a

municipality

may attach conditions to a subdivision approval, so long as the applicant accepts the

conditions." In re Busik, Supra at 421, Because the conditions in the Phase II Plan
were added to the plan to receive final approval, they relate to the land and were
intended to be binding on the current property owner and successors in interest.

Therefore, the notes contained in the Phase II subdivision plan are restrictive
covenants running with the land.

'"Lot Number 508 will be combined with Lot Number 50A" and all lots will be a minimum of
40,000 s.f.

Since we have concluded that the notes contained in the Phase

II subdivision

plan are restrictive covenants running with the land we must now determine if a

preliminary injunction should be issued.

"In order to establish grounds for

a

preliminary injunction, the moving parfy

must prove that: (1) the injunction is necessary to prevent immediate and irreparable
harm, which cannot be compensated by damages; (2) greater injury would result by

refusing it than by granting it; (3) an injunction will restore the parties to the status
quo as it existed immediately before the alleged wrongful conduct; (4) the alleged

wrong is manifest, and the injunction is reasonably suited to abate it; and (5) the
petitioner's right to relief is clear. For a preliminary injunction to issue, the
petitioner must establish every one of these prerequisites." Pennsylvania EJete Educ.
Ass'n ex rel. .Wilson v. Coru., Dept._qf$ommunitlt and Economic Dsvelopment,

Office of Open-8.ecords, 981 A.zd 383, 385 (Pa.Cmwlth.,2009)(internal citations
omitted).

"An injunction can be an appropriate remedy where real property rights are
concerned. These real property rights may take the form of a restrictive covenant or
an easement. Restrictive covenants are generally disfavored by the law and may
lose their

utility through the passage of time, but covenants of recent vintage may be

enforced by injunction." Btg Bas{,Lake eommuniry) As!"h-v,_I/grcen, 950 A,zd
1137,1 145 (Pa.Cmwlth.,2008Xinternal citations omitted). It is clear that a deed for
land may incorporate by reference the conditions of a subdivision plan, and the plan

conditions then become enforceable in equity by the interested deed holder.
Perrige, Supra at 1 187. Conditions contained in a recorded subdivision plan are
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enforceable even

if the conditions

are not specifically set forth in the deeds

conveying the lots created by the subdivision. !g!, see also Doytrestown, Supra at
631

. A property owner

chain of title and

has the duty to become aware of recorded restrictions in the

will be bound to such restrictions

Vernon Tp. Volunteer Fif e Dept, , Supra at

even absent actual notice.

37 5.

In Gqt v. Eeck, 568 A.Zd 672 (Pa.Super.,1990), the Superior Court laid out
this Court's standard of review when deciding to enforce intentional violations of a
covenant.
We conclude that even in a case involving an intentional violation of a covenant,
enforcement may not be had unless it will result in a significant benefit to the
beneficiary of the covenant. However, the benefit shown must only consist in the
benefit that the covenant was originally intended to convey. The party opposing
enforcement has the burden of showing that significant benefit no longer exists.
Thus, enforcement will appropriately be denied if the parfy opposing enforcement
can prove that, through a change of surrounding neighborhood or for other reasons,
enforcement of the covenant will no longer result in the benefit it was originally
intended to achieve. Further, as we have already indicated, the fact that the benefit
to result from enforcement may be relatively small is irrelevant where the violation
was intentional.

568 A.2d at 679.

In order to discharge the covenant, the burden of proof is on the one seeking
release from a sovenant, to show that the original purpose of the restriction has been

materially altered or destroyed by changed conditions, and that a substantial benefit
no longer extends to beneficiaries of the of the covenant by enforcement of the

restriction. VernonTp. Volunteer Fire Dept,.,Supraat3T6,seealso Doylestown

Ip., Supra at 661 . If enforcement of a restriction would remove the intentional
violation and have the effect of restoring the benefit, enforcement should be
ordered. Gty, Supra at 681.

ll

In the present case we find the violation of the restrictive covenant to be

intentional. Both Respondents, the Township and Linda Lombardo, were aware of
the notes in the Phase

II subdivision plan, the restrictive covenants. This

awareness

is confirmed by virhre of their collective efforts to "grandfather" the lot into

compliance. The Developer of the Phase II subdivision was the person who sold the
property to Respondent Lombardo, and was also aware of these restrictions. The
fact that Respondent Lombardo sought relief from the restrictive covenants from the
Township is further evidence that the parties knew of the restrictive covenants and

intentionally attempted to circumvent the covenants. Therefore, the burden of proof
is on the Respondents to establish that the Petitioner no longer receives the intended

benefit from the restrictive covenants because of significant changes in the
surrounding neighborhood.

After hearing the credible, probative, and relevant evidence at the hearing it
is the sonclusion of this Court that the Respondents have not established their
burden of proof. Respondent Lombardo was not able to
changes to Phase

testiff as to any significant

II of the Development. Further, Frances Walters testified

as to

lot

sizes less than 40,000 s.f.; however there was no showing that these lots were in
Phase

II of the Development, or not part of

Phase

I which had lesser restrictions.

Petitioner received a benefit by having minimum lot sizes of 40,000 s.f. and also
having Lots 50A and 508 combined. Houses built are larger and yet ground
coverage is less due to the larger lot size. There has been no showing that the
character of the neighborhood has so changed in the interim that Petitioner no

longer receives this benefit. As such it is the conclusion of this Court that a

l2

preliminary injunction should be issued to enforce the restrictive covenants in place

in the Phase II subdivision of the Summit Lake Acres Development, and bar any
development of Lots 50A and 50B until their ownership is united or until the two

lots are developed as one contiguous lot of 40,000 s.f. or more in conformity with
the recorded Phase

II subdivision plan and the restrictions it contains.

To revisit the necessary elements under Pa.R.C.P. I53I and at Wilson Supra.
First, the injunction is necessary to prevent irnmediate and irreparable harm which
cannot be compensated by damages. Petitioners have established the unambiguous
notes on the recorded subdivision plan are covenants running with the land and
therefore are enforceable. Their harm would be a smaller home in a smaller lot than
anywhere else in Phase

II of the development. This atypical realty in proximity to

Petitioners devalues their realty.
Second, greater injury would result by refusing the relief than granting

Respondent Lombardo was allowed to construct this atypical Phase
then the necessity to commit waste by its removal could present

it. If

II development

itself, By granting

the relief early in the project any waste arguments are minimized.

Third, the granting of the relief requested restores the parties as much as
practical to their position statues quo ante.
Fourth, the alleged wrong has been satisfactorily proven to be manifest and
the relief narrowly tailored to abate it.

Fifth, the Petitioner has shown these two plan notes to be unambiguous and
clear and has also shown them to be the equivalent of a covenant running with the

land. Therefore the Petitioner has established that their right to relief is clear.

13

For Preliminary Injunctive purposes the Petitioner's burden was to establish
each and every one of these prerequisites. We are persuaded that the Petitioner has
succeeded in that fashion, and accordingly we issue the appropriate order which

follows. The parties may seek a further hearing on the permanency of this
preliminary injunction at their discretion, It is so ordered.
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IN THE COURT OF
COMMON PLEAS OF
LACKAWANNA COUNTY

Richard Albright and Sandra
Albright, his wife
Petitioners

vs.

crvll,

ACTION

- EQUITY

Linda Lombardo and Newton
Township
09

Respondents

cv

7772

ORDER:

AND NOW, on this

7J

day of March, 2010, a Preliminary Injunction is

issued upon the Respondents' and the property known and identified as Lot 50B in

the development known as Phase

II of Summit Lake Acres in Newton Township,

Pennsylvania, enjoining the construction of a house/dwelling until such time as the

ownership is united or until the two lots are developed as one contiguous lot of
40,000 s.f. or more in conformity with the recorded Phase II subdivision plan and
the restrictions it contains, These parties may seek a hearing on the perrnanency

of

this preliminary injunction at their convenience.

BY

TTI4COURT

\

( 4,,.n.1, u
frL-L,r.
lPtnr^ 0 o','""
Carmen D. Minora

cc:

Written notice of the entry of the foregoing Non-Jury Decision and Order
has been provided to each party pursuant to Pa. R.Civ.P. 236 (a)(2) by mailing time
stamped copies to:
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Attoryev for the Petitioners:
George A. Reihner, Esq.
Frank J. Tunis, Jr, Esq.
Wright & Reihner, P.C.
148 Adams Avenue
Sqanton, PA 18503

Attorney for the Respondent Newon Township:
Michael G. Crotty
Siana, Bellwoar & McAndrew, LLP
Ludwigs Corner Professional Center
941 Pottstown Pike, Suite 200
Chester Springs,

PA 19425

Joseph Sileo, Esq.

Ufberg Sileo, LLP
310 Penn Ave.
Scranton,

PA

18503

Pro Se Responderlt:
Linda Lombardo
508 West Grove Street
Clarks Summit. PA 1841
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